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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Arcturus Engi neering,
Inc. to register the mark CAPSURE for “scientific and
| aboratory instrunments, nanely, transfer filmcarriers for
use in |aser capture mcrodissection” (in International
Class 9) and “nedical instrunents, nanely, transfer film
carriers for use in |aser capture mcrodissection” (in

| nternational Cass 10).1

! Application Serial No. 75/393,168, filed Novenber 19, 1997,
alleging a bona fide intention to use the mark in conmmerce.
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The Trademark Exam ning Attorney has refused
regi stration under Section 2(e)(1l) of the Trademark Act on
the ground that applicant’s mark, when applied to
applicant’s goods, is nerely descriptive thereof.

When the refusal was nmade final, applicant appeal ed.
Applicant and the Exami ning Attorney have filed briefs. An
oral hearing was not requested.

The Exam ning Attorney naintains that the applied-for
mark is the phonetic equivalent of the term“capture”
and/or a deliberate msspelling thereof. The Exam ning
Attorney argues that the term as applied to applicant’s
goods used in |aser capture mcrodissection, nerely
describes a function or feature of them In support of the
refusal, the Exam ning Attorney subnitted dictionary
listings of the term“capture” and an excerpt retrieved
from applicant’s Wb page.

Applicant contends that the mark i s just suggestive
and that the Exam ning Attorney has not satisfied his
burden to show nere descriptiveness. More specifically,
applicant argues that its mark is not the phonetic
equi valent of the term“capture,” but rather is an
inventive triple entendre which nerely suggests an indirect
connecti on between applicant’s goods and the process with

whi ch they are used. Applicant submtted informational
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[iterature on its goods, as well as two articles fromtrade
publ i cati ons.

The Exam ning Attorney bears the burden of show ng
that a mark is nmerely descriptive of the rel evant goods.
In re Merrill, Lynch, Pierce, Fenner, and Smth Inc., 828
F.2d 1567, 4 USPQ2d 1141, 1143 (Fed. Cir. 1987). A mark is
descriptive if it "forthwith conveys an i medi ate i dea of
the ingredients, qualities or characteristics of the
goods." Abercronbie & Fitch Co. v. Hunting World, Inc.,
537 F.2d 4, 189 USPQ 759, 765 (2nd Cir. 1976) (enphasis
added). See also: In re Abcor Devel opnent Corp., 616 F.2d
525, 200 USPQ 215 (CCPA 1978). Moreover, in order to be
descriptive, the mark nust i medi ately convey information
as to the ingredients, qualities or characteristics of the
goods with a "degree of particularity.” Plus Products v.
Medi cal Mbdalities Associates, Inc., 211 USPQ 1199, 1204-
1205 (TTAB 1981). See also: In re Det Tabs, Inc., 231
USPQ 587, 588 (TTAB 1986); Holiday Inns, Inc. v. Mnolith
Enterprises, 212 USPQ 949, 952 (TTAB 1981); and In re TMVMS
Corp. of the Anericas, 200 USPQ 57, 59 (TTAB 1978).

G ven the descriptiveness refusal and the highly
technical function of applicant’s goods, it is inportant to
understand the nature of these goods in order to reach an

i nformed decision. The printed materials of record
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corroborate the followi ng explanation set forth by

applicant:

Laser capture m crodissection (LCM is
a revolutionary technol ogy which all ows
researchers to isolate a single cell or
particular cells froma speci nen
cont ai ni ng perhaps hundreds of
different types of cells. The
researcher identifies particular cells
of interest in a specinen through a
speci alized m croscope which is

equi pped with a video canmera and a

| aser nmechanism Once the cell or
cells which are of interest are
identified, the researcher directs the
| aser at the desired cells within the
speci nen. The laser nelts a highly
focused portion of a clear plastic film
to which the targeted cells becone
attached, |eaving the remai nder of the
ti ssue speci nen behind. The plastic
filmis situated on the underside of a
cap which fits directly onto the

| aboratory tubes which will allow for

t he subsequent analysis of the cell or
cells, resulting in a | esser degree of
handling of the targeted cells and a

di m ni shed risk of contam nation of the
speci nen. The goods identified by the
CAPSURE mark are the conbination film
carrier-Eppendorf tube cap which all ow
the transfer of the selected cells to
cell digestion reagents with mni m
handl i ng and | apse of tine.

Appl i cant contends that the word “capture”
communi cates only vague information about the goods. W
agree with applicant, in any event, that its mark is not
likely to be viewed as the phonetic equivalent of the term

“capture.” W recognize that one of the dictionaries
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relied upon by the Exami ning Attorney shows the
pronunci ati on as “kap-cher” only, while a listing in

anot her dictionary does show two pronunci ati ons, nanely
“kap-cher” and “kap-sher.” In this connection, however, we
note that the applied-for mark, as actually used by
applicant, appears as “CapSure.” This actual use, which is
how purchasers and potential purchasers wll encounter the
mar k, serves to visually and phonetically distinguish the
mark fromthe commonly understood word “capture.”

Anot her significant factor in reaching our decision is
the way the mark plays on the respective neanings of “cap,”
“sure” and “capture.” Applicant’s argunent, which we find
persuasive, is as follows:

Applicant’s mark, CAPSURE, creates a
distinctive triple entendre, playing on
t he respective neanings of “cap.”
“sure” and “capture.” The “cap”
portion of the mark suggests the unique
shape of the Applicant’s product which
enables it to be fitted over the
opening of a test tube. The “sure”
portion of the mark suggests the idea
that one is certain to transfer an
uncont am nat ed sanple. Together, the
“cap” and “sure” elenents create a

coi ned word which, indirectly, conjures
up the verb “capture.” It does not,
however, convey an “imedi ate i dea of
[the] ingredients, qualities or
characteristics of the goods.”
[citation omtted] The simlarity in
sound between CAPSURE and “capture,” if
anyt hi ng, suggests an indirect
connection between the Applicant’s
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transfer filmcarriers and the process

w th which they are used--|aser capture

m cr odi ssecti on.

In sum applicant’s mark will not be perceived, as the

Exam ni ng Attorney suggests, as just a msspelled word.
G ven the neani ngs pointed to above, applicant’s mark has a
di fferent conmercial inpression or connotation fromthat
conveyed by a msspelling of the word “capture.” In view
of the inventive nature of the mark, being a play on the
words “cap,” “sure” and “capture,” we believe that the
meani ng or comercial inpression of applicant’s mark wil|l
be nore than that sinply of the word “capture.” See: In
re Grand Metropolitan Foodservice Inc., 30 USPQ2d 1974
(TTAB 1994) [ MUFFUNS is not nerely descriptive of baked
muffins]. As applicant points out, registration of the
involved mark will not preclude others from nmaking ordinary
descriptive use of the term*“capture” in connection with

ot her products in the field of |aser capture

m cr odi ssecti on.
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Decision: The refusal to register is reversed.

E. W Hanak

T. J. Quinn

L. K. MLeod

Adm ni strative Tradenark
Judges, Trademark Tri al
and Appeal Board
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